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THIS PRE-RELEASE SOFTWARE CONTAINS A TIME-BOMB
WHICH WILL RENDER IT INOPERABLE THREE (3)
MONTHS FROM INSTALLATION.

NOTICE TO END USER: THIS IS A LEGAL AND BINDING
AGREEMENT. PLEASE READ IT CAREFULLY. BY CLICKING
THE “ACCEPT” BUTTON BELOW, YOU ACKNOWLEDGE THAT
YOU HAVE REVIEWED, OR HAD THE OPPORTUNITY TO
REVIEW, AND HEREBY ACCEPT ALL OF THE TERMS AND
CONDITIONS OF THIS LICENSE AGREEMENT. IF YOU DO
NOT AGREE WITH THE TERMS AND CONDITIONS OF THIS
LICENSE AGREEMENT, YOU MUST CLICK THE “DECLINE”
BUTTON WHERE INSTRUCTED, AND YOU WILL NOT BE
ABLE TO USE THE SOFTWARE. IF YOU DO NOT AGREE
TO THE TERMS AND CONDITIONS OF THIS LICENSE
AGREEMENT OR YOU ACCEPT THIS LICENSE AGREEMENT
IN ERROR, RETURN THE SOFTWARE AND ANY AND ALL
OTHER MATERIALS AND DOCUMENTATION WITHIN
SEVENTY-TWO (72) HOURS TO QUARK. BY INSTALLING
AND/OR USING THIS SOFTWARE, YOU ACCEPT ALL THE
TERMS AND CONDITIONS OF THIS AGREEMENT

WARNING: IN THE EVENT YOU ACCEPT THIS LICENSE
AGREEMENT IN ERROR, YOU ARE STRICTLY PROHIBITED
FROM USING, COPYING, OR DISTRIBUTING THE SOFTWARE.
UNAUTHORIZED USE OR REPRODUCTION OF THE SOFTWARE
MAY RESULT IN CIVIL AND/OR CRIMINAL LIABILITY.

THE PURPOSE OF THIS GLOBAL END USER LICENSE
AGREEMENT ("LICENSE AGREEMENT") IS TO SET FORTH
THE TERMS AND CONDITIONS UNDER WHICH YOU (THE
“END USER") MAY USE THE SOFTWARE (DEFINED BELOW).

If Licensee is a person with principal residence in the Americas
(meaning North, South and Central America), or an entity with
principal place of business in the Americas, “Quark” shall mean
Quark, Inc., a corporation organized under the laws of Colorado, with
principal offices at 1800 Grant Street, Denver, Colorado 80203. If
Licensee is a person with principal residence outside of the Americas,
or an entity with principal place of business outside of the Americas,
“Quark” shall mean Quark Media House Sàrl, a company organized
under the laws of Switzerland, with principal offices at 7, rue de
Saint-Nicolas, 2000 Neuchâtel, Switzerland. If Licensee is an entity,
the person entering into this License Agreement acknowledges that
he or she is binding the entire entity, and represents that he or she
has the authority to do so. 

WHEREAS, Licensee desires to receive for the purpose of evaluation and
testing, and any other purposes set forth in this License Agreement,
and Quark desires to grant, a license, subject to the terms and restric-
tions set forth herein, to use certain Pre-Release Software owned by or
licensed to Quark and/or the Quark Affiliated Companies. The “Quark
Affiliated Companies” shall mean any person, branch, or entity con-
trolling, controlled by or under common control with Quark or its
parent or a majority of the Quark shareholders, whether now existing
or formed in the future, together with any person, branch, or entity
which may acquire such status in the future.

THEREFORE, in consideration of the promises set forth below, the
parties hereby agree as follows:

1. PRE-RELEASE SOFTWARE

“Pre-Release Software” or “Software” as used in this License Agreement
shall mean the software program on the enclosed media, including
components thereof owned or licensed to Quark and/or the Quark
Affiliated Companies, that are still under development and not yet
commercially released, and any additional related software provided
by Quark during the term of this License Agreement regardless of the
media in which it is provided, on CD-ROM, electronically, in
downloadable format or otherwise.

2. PRE-RELEASE SOFTWARE PACKAGE

“Pre-Release Software Package” as used in this License Agreement
shall mean the Pre-Release Software, its hardware components, if any,
and all associated documentation and materials whether provided in
tangible form or electronic form, contemporaneously with this
License Agreement or at anytime during its term.

3. SOFTWARE LICENSE GRANT

The Licensee is granted a limited, non-exclusive, non-transferable,
terminable license to use the Pre-Release Software Package for the
purpose of evaluation and testing and subject to the restrictions and
terms set forth in this License Agreement. Licensee may install and
use the Pre-Release Software on one computer. Licensee may not
install, access or use the Pre-Release Software on a distributed or
multi-user computer system, such as a local area or wide area network,
intranet, or multi-user accessible computer; the pre-release Software
must be used on a local hard drive only. The only right granted to the
Licensee is the right to use the Pre-Release Software Package in accor-
dance with this License Agreement. All rights not expressly granted to
Licensee in this License Agreement are specifically reserved to Quark,
the Quark Affiliated Companies, and their respective licensors. 

4. RESTRICTIONS

Licensee does not receive or acquire any right, title, or interest in or
to the Pre-Release Software Package, or to any applicable patents,
copyrights, or trade secrets, or to any other rights relating to the Pre-
Release Software Package regardless of whether Licensee, its employees,
or contractors may have contributed to the conception of such work,
joined in the effort of its development by virtue of evaluation, testing
or otherwise, or paid Quark for the use of the Pre-Release Software
Package. Licensee may not remove or alter any proprietary notices,
labels, or trademarks on the Pre-Release Software Package. Licensee
may not modify, translate, copy, reproduce, reverse engineer, dis-
assemble, decompile, or otherwise derive source code from the Pre-
Release Software Package, or use it as a basis for the preparation of
other software programs or derivative works, or use it in any manner
that infringes the intellectual property or other rights of Quark or any
other party with respect to the Pre-Release Software Package, except
as permitted hereunder or under applicable law. The Pre-Release
Software Package and accompanying documentation may not be
transmitted electronically, including over the Internet, rented,
loaned, leased, sold, distributed, made available, directly or indirectly
for use by any other person or entity not covered by this License
Agreement, or otherwise transferred, transmitted, or used without
authorization under this License Agreement. 

5. TESTING AND EVALUATION

Licensee may perform testing and evaluation of the Pre-Release
Software. The testing and evaluation results shall be considered
Confidential Information under Paragraph 6 of this License
Agreement. Licensee may not disclose the results of the testing and
evaluation of the Pre-Release Software to a third-party without the
prior written consent of Quark. Notwithstanding the foregoing,
Quark may publish for marketing and promotion purposes, with
Licensee’s consent, case studies which demonstrate Licensee’s use
and implementation of the Pre-Release Software Package. 

6. CONFIDENTIAL INFORMATION 

a. “Confidential Information” means non-public information or
material proprietary to Quark, or designated as “Confidential
Information” by Quark, whether or not owned or developed by
Quark. Confidential Information may include, but is not limited to,
source and object code, algorithms, libraries, all information and
documentation relating to the Pre-Release Software Package, the
marketing or promotion of any Quark product, financial information,
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Quark’s business policies or practices and information received from
others that Quark is obligated to treat as confidential. For purposes of
the foregoing paragraph, references to Quark shall include the Quark
Affiliated Companies.

(i) Licensee agrees to hold the Confidential Information in confidence
and not to disclose, provide, transfer, or otherwise make available all
or any part of the Confidential Information to third parties, unless
Quark authorizes such disclosure in writing prior to the disclosure.
Licensee may disclose the Confidential Information on a need-to-know
basis, and only in furtherance of Licensee’s business relationship with
Quark, to its employees, consultants, and independent contractors who
are under a contractual obligation not to disclose such information. 

(ii) Licensee agrees to use the same degree of care, but no less than a
reasonable degree of care, to prevent the unauthorized use, dissemi-
nation, or publication of the Confidential Information as Licensee
uses to protect its own confidential information. In particular, Licensee
agrees to maintain the existence, test results or benchmark results,
features and capabilities of the Pre-Release Software Package as secret
and confidential.

(iii) This License Agreement imposes no obligation upon Licensee with
respect to information that (1) is already known by Licensee at the
time that it is disclosed; (2) is or becomes publicly known through no
wrongful act of Licensee (for example through commercial release of
the Pre-Release Software, if such information is part of the released
version); (3) has been rightfully received from a third party without
restrictions on disclosure and without breach of Licensee’s non-
disclosure obligation; (4) has been independently and legally derived
or developed by Licensee; (5) has been approved for release in writing
by Quark; or (6) is required to be disclosed by Licensee pursuant to
operation of law or court order, provided Licensee provides Quark
with prompt written notice prior to such disclosure and that Licensee
shall comply with any protective order issued.

(iv) In the event of discovery by Licensee of disclosure of the
Confidential Information or other breach of this License Agreement
by Licensee, its employees, consultants, independent contractors or
other agents, Licensee shall immediately notify Quark of the breach
and shall cooperate in every reasonable way with the retrieval of the
disclosed Confidential Information.

(v) Licensee hereby acknowledges that all Confidential Information is
owned solely by Quark and/or the Quark Affiliated Companies and
their respective licensors, and that unauthorized disclosure or use of
such Confidential Information could cause irreparable harm and
significant injury which is difficult to ascertain. Accordingly, Licensee
agrees that Quark, the Quark Affiliated Companies and their licensors
shall be entitled, in addition to any other rights and remedies they
may have, to such injunctive relief as is necessary to restrain any
continuing or further breach of this License Agreement without
showing or proving any actual damages sustained by Quark and
without requirement of bond.

b. If Licensee is a System Integrator and desires to demonstrate the
Pre-Release Software Package (other than only those components
which have already been publicly demonstrated by Quark) to
potential testers, Licensee must obtain prior written permission from
Quark before doing so. It is within Quark’s sole discretion whether
such permission will be granted.

c. Licensee specifically agrees not to publish or otherwise disclose any
material related to the Confidential Information without Quark’s prior
written permission until the Pre-Release Software is introduced for
license to the general public, provided such information is part of
such commercially released version. It is within Quark’s sole discretion
to determine whether such permission will be granted. Licensee also
agrees not to cast Quark in a negative light based upon bugs, errors,
or other problems contained in the Pre-Release Software which are
fixed in the commercially released version.

7. TERM AND TERMINATION

This Pre-Release Software contains a time-bomb which will render
the Software inoperable three (3) months from the date of instal-
lation. This License Agreement and the license granted herein shall
terminate upon the earlier of operation of the time-bomb or upon the
commercial release of the Pre-Release Software. Despite expiration or
termination, Licensee’s confidentiality obligations shall remain as to
Confidential Information which is not part of the commercial release
for a period of five (5) years from disclosure, except as to source code,
algorithms and libraries as to which Licensee’s confidentiality obligation
shall be continuing. Quark may also terminate this License Agreement
with or without cause upon fifteen (15) days prior written notice.
Licensee agrees to discontinue any and all us of and destroy the Pre-
Release Software Package in accordance with Paragraph 9 upon
expiration or termination of the License Agreement. The provisions
of Paragraphs 3 through 9, 11, and 13 through 17, inclusive, and any
other provisions, which by their nature are intended to survive, shall
survive any termination or expiration of this License Agreement.

8. DISCLAIMER OF WARRANTY AND LIMITATION
OF LIABILITY

LICENSEE ACKNOWLEDGES THAT THE PRE-RELEASE
SOFTWARE PACKAGE CONTAINS PRE-RELEASE VERSIONS, AND
DOES NOT REPRESENT COMMERCIALLY RELEASED PRODUCT
OR MATERIALS, AND MAY CONTAIN BUGS, ERRORS, AND
OTHER PROBLEMS THAT COULD CAUSE, AMONG OTHERS,
SYSTEM FAILURES OR LOSS OF DATA. THE PRE-RELEASE
SOFTWARE PACKAGE IS PROVIDED TO LICENSEE ON AN “AS
IS” BASIS. QUARK, THE QUARK AFFILIATED COMPANIES, AND
THEIR RESPECTIVE LICENSORS DISCLAIM ALL WARRANTIES,
WHETHER EXPRESS, IMPLIED, STATUTORY, OR COLLATERAL,
INCLUDING, WITHOUT LIMITATION, ALL WARRANTIES OF
MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE,
NON-INFRINGEMENT, COMPATIBILITY, OR THAT THE
SOFTWARE IS ERROR-FREE, OR THAT ERRORS CAN OR WILL
BE CORRECTED, OR THAT THE SOFTWARE WILL OPERATE
WITHOUT ERROR WITH OTHER SOFTWARE OR HARDWARE.
SOME JURISDICTIONS, STATES, OR PROVINCES DO NOT
ALLOW LIMITATIONS ON IMPLIED WARRANTIES, SO THE
ABOVE LIMITATION MAY NOT APPLY TO LICENSEE. 

IN ADDITION TO THE DISCLAIMER OF WARRANTIES ABOVE,
IT IS UNDERSTOOD FURTHER THAT THE PRE-RELEASE
SOFTWARE PACKAGE PROVIDED HEREUNDER IS NOT A
FULLY TESTED PRODUCT OFFERING AND HAS NOT BEEN
COMPLETED ACCORDING TO QUARK’S NORMAL DEVELOP-
MENT PROCEDURES. ACCORDINGLY, THE PRE-RELEASE
SOFTWARE SHOULD NOT BE USED FOR ACTUAL PRODUC-
TION. LICENSEE’S USE OF THE PRE-RELEASE SOFTWARE
PACKAGE IS AT LICENSEE’S SOLE RISK.

IN NO EVENT IS QUARK LIABLE FOR ANY WARRANTY FOR
ANY THIRD-PARTY PRODUCT OR SERVICE SUPPLIED UNDER
THIS LICENSE AGREEMENT. 

LICENSEE ACKNOWLEDGES THAT QUARK HAS NOT PUBLICLY
ANNOUNCED THE AVAILABILITY OF THE PRE-RELEASE SOFT-
WARE PACKAGE, THAT QUARK HAS NOT PROMISED OR
GUARANTEED TO LICENSEE THAT SUCH PRE-RELEASE SOFT-
WARE PACKAGE WILL BE ANNOUNCED OR MADE AVAILABLE
TO ANYONE IN THE FUTURE, THAT QUARK HAS NO EXPRESS
OR IMPLIED OBLIGATION TO LICENSEE TO GENERALLY OR
PUBLICLY ANNOUNCE OR INTRODUCE THE PRE-RELEASE
SOFTWARE PACKAGE OR A COMMERCIAL VERSION OF THE
PRE-RELEASE SOFTWARE PACKAGE, AND THAT QUARK MAY
NOT INTRODUCE A PRODUCT SIMILAR TO OR COMPATIBLE
WITH THE PRE-RELEASE SOFTWARE PACKAGE.
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IN NO EVENT WILL QUARK, THE QUARK AFFILIATED
COMPANIES, OR THEIR LICENSORS BE LIABLE TO LICENSEE
FOR ANY DAMAGES, INCLUDING ANY LOST PROFITS, LOST
SAVINGS, LOST DATA, BUSINESS INTERRUPTION OR OTHER
SPECIAL, INDIRECT, INCIDENTAL, PUNITIVE, OR CONSE-
QUENTIAL DAMAGES WHATSOEVER, EVEN IF QUARK OR
ANY AGENT OR REPRESENTATIVE OF QUARK HAS BEEN
ADVISED OF THE POSSIBILITY OF SUCH DAMAGES, OR FOR
ANY CLAIM BY ANOTHER PARTY. LICENSEE BEARS THE
ENTIRE RISK AS TO THE QUALITY AND PERFORMANCE OF
THE PRE-RELEASE SOFTWARE PACKAGE. THE PARTIES AGREE
THAT THE LIABILITY OF QUARK, THE QUARK AFFILIATED
COMPANIES AND THEIR RESPECTIVE LICENSORS RELATING
TO THE PRE-RELEASE SOFTWARE PACKAGE SHALL IN NO
EVENT EXCEED THE TOTAL AMOUNT QUARK RECEIVED FOR
THE LICENSE OF THE SPECIFIC PRE-RELEASE SOFTWARE
PACKAGE AT ISSUE, IF ANY, OR THE LOWEST AMOUNT
UNDER APPLICABLE LAW, WHICHEVER IS LESS. SOME
JURISDICTIONS, STATES, OR PROVINCES DO NOT ALLOW
THE EXCLUSION OR LIMITATION OF INCIDENTAL OR
CONSEQUENTIAL DAMAGES, SO THE LIMITATION OR
EXCLUSION INCLUDED IN THIS AGREEMENT MAY NOT
APPLY. ALL OTHER LIMITATIONS PROVIDED UNDER
APPLICABLE LAW, INCLUDING STATUTES OF LIMITATION,
SHALL CONTINUE TO APPLY.

9. DESTRUCTION OF PRE-RELEASE SOFTWARE

The Pre-Release Software Package and any associated information or
materials furnished to Licensee by Quark shall remain the property of
Quark, the Quark Affiliated Companies and their respective licensors
and shall be destroyed by Licensee upon termination or expiration
according to the terms of Paragraph 7, together with any copies thereof.
In addition, Licensee agrees to erase or destroy any physical or elec-
tronic copies of or work derived from the Pre-Release Software Package.
Upon Quark’s request, an authorized representative of Licensee shall
certify in writing that the Pre-Release Software Package and all
associated materials, tangible or intangible, have been destroyed. 

10. NOTICES

All notices provided for in this License Agreement shall be in writing,
and shall be deemed effective (a) when delivered personally or (b)
when delivered by express courier service (with receipt) addressed to
Licensee and to Quark in accordance with the following, or to such
other address as either party may designate by written notice:

Licensees in the Americas:

Quark, Inc.
1800 Grant Street
Denver, Colorado 80203 U.S.A.
Attn: Legal Dept.

Licensees outside the Americas (North, Central and South America):

Quark Media House Sàrl
7, rue de Saint-Nicholas
2000 Neuchâtel, Switzerland
Attn: Legal Dept.

11. RELATIONSHIP

This License Agreement does not constitute and shall not be
construed as constituting a partnership, agency, commercial agency,
or joint venture between Quark and Licensee. Neither party shall
have any right to obligate or bind the other party in any manner
whatsoever, and nothing herein contained shall give, or is intended
to give, any rights to any third persons.

12. ASSIGNABILITY

Quark shall have the right to assign this License Agreement, in whole
or in part, without the prior written consent of the Licensee. The
Licensee may not assign this License Agreement, in whole or in part,
without the prior written consent of Quark.

13. GOVERNING LAW AND JURISDICTION

a. If Licensee is a person with principal residence in the United States
and/or Canada, or an entity whose principal place of business is in
the United States and/or Canada, this License Agreement shall be
governed in all respects by the laws of the United States of America
and the State of Colorado, U.S.A., without regard to conflict of laws
principles. As to such persons or entities, the District Court for the
City and County of Denver, State of Colorado, and the United States
District Court for the District of Colorado shall have sole and
exclusive jurisdiction and venue over any dispute arising out of or
in connection with this License Agreement, and the parties hereby
submit themselves to the jurisdiction of said courts.
NOTWITHSTANDING ANYTHING IN THIS SECTION TO THE
CONTRARY, QUARK, THE QUARK AFFILIATED COMPANIES
AND/OR ITS LICENSORS SHALL NOT BE PREVENTED FROM
ENFORCING THEIR RESPECTIVE OR COLLECTIVE INTELLEC-
TUAL PROPERTY RIGHTS IN ANY APPROPRIATE JURISDICTION. 

b. If Licensee is a person with principal residence outside of the
United States and/or Canada, or an entity whose principal place of
business is outside the United States and/or Canada, any dispute,
controversy or claim arising under, out of or relating to this
Agreement, including, without limitation, its formation, validity,
binding effect, interpretation, performance, breach or termination,
as well as non-contractual claims, shall be referred to and finally
determined by arbitration in accordance with the WIPO (World
Intellectual Property Organization) Expedited Arbitration Rules
(hereafter, “the Rules") in force at the time of the opening of the
proceedings by one arbitrator appointed in accordance with the
Rules. The place of the arbitration shall be Neuchâtel in Switzerland.
The language to be used in the arbitral proceedings shall be English.
The dispute, controversy or claim shall be decided in accordance with
the law of Switzerland. The above arbitration clause does not limit
the right of Quark, the Quark Affiliated Companies, and/or its
licensors to request temporary and/or provisional measures before
any court of competent jurisdiction.

c. In the event of a dispute related to this License Agreement, the
prevailing party shall recover its costs and reasonable attorneys’ fees
in conjunction with such proceeding.

d. If there is any confusion or dispute as to whether subparagraph (a)
or subparagraph (b) applies, the parties acknowledge and agree that
subparagraph (b) regarding arbitration in Neuchâtel, Switzerland under
the WIPO Expedited Arbitration Rules shall apply and bind the parties.

14. EXPORT RESTRICTIONS/COMPLIANCE WITH LAW

Licensee agrees not to export or transmit the Pre-Release Software,
directly or indirectly, except in full compliance with all U.S. Export
Administration Regulations and the import/export rules of any
other country. Diversion contrary to U.S. or other law is expressly
prohibited. Licensee agrees to comply with all applicable laws and
regulations in regard to export of the Pre-Release Software, if allowed
under this License Agreement, and the laws, regulations, and rules of
any country or region which apply to Licensee’s activities pursuant to
this License Agreement. Licensee agrees to hold harmless and defend
Quark, the Quark Affiliated Companies and their licensors from and
against any allegations, claim, liability or damages which arise from
violation of this section of the License Agreement. 
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15. U.S. GOVERNMENT END USERS

The Pre-Release Software and the Pre-Release Software Package are
“commercial items” as that term is defined at 48 C.F.R. 2.101 (OCT
1995), consisting of “commercial computer software” and
“commercial computer software documentation” as such terms are
used in 48 C.F.R. 12.212 (SEPT 1995). Consistent with 48 C.F.R.
12.212 and 48 C.F.R. 7202-1 through 227.7202-4 (JUNE 1995), all
U.S. Government End Users acquire the Pre-Release Software Package
with only those rights set forth herein.

16. EXCLUSION OF UNITED NATIONS SALES CONVENTION

The rights and obligations of the parties under this License Agreement
shall not be governed by the provisions of the United Nations
Convention on Contracts for the International Sale of Goods (“the
Convention”). Rather the rights and obligations of the parties shall
be governed as provided in Paragraph 13 of this Agreement. The
parties hereby agree that the Convention does not apply to this
License Agreement or to the resolution of any disputes arising out
of or related to this License Agreement.

17. MISCELLANEOUS

This License Agreement constitutes the entire agreement between the
parties concerning the subject matter hereof. Any waiver, variation,
or amendment of any term or condition of this License Agreement
shall be effective only if in writing and signed by authorized
representatives of both parties hereto. No waiver of any term of this
License Agreement shall be deemed to be a continuing waiver or
waiver of any other term of this License Agreement. If any judicial or
administrative authority determines that any term of this License
Agreement is invalid or illegal, such determination shall not apply
to the remaining terms of the License Agreement and all remaining
provisions of this License Agreement shall remain in full force and
effect. This License Agreement is prepared and executed in the
English language. The English language version shall govern the
parties’ relationship. Any translation of this License Agreement into
any other languages shall be for convenience of reference only and
shall have no legal effect.


